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another member of the family or a 
third party.

§ 825.117 For an employee seeking 
intermittent FMLA leave or leave 
on a reduced leave schedule, what 
is meant by ‘‘the medical necessity 
for’’ such leave? 

For intermittent leave or leave on a 
reduced leave schedule, there must be a 
medical need for leave (as distin-
guished from voluntary treatments and 
procedures) and it must be that such 
medical need can be best accommo-
dated through an intermittent or re-
duced leave schedule. The treatment 
regimen and other information de-
scribed in the certification of a serious 
health condition (see § 825.306) meets 
the requirement for certification of the 
medical necessity of intermittent leave 
or leave on a reduced leave schedule. 
Employees needing intermittent FMLA 
leave or leave on a reduced leave sched-
ule must attempt to schedule their 
leave so as not to disrupt the employ-
er’s operations. In addition, an em-
ployer may assign an employee to an 
alternative position with equivalent 
pay and benefits that better accommo-
dates the employee’s intermittent or 
reduced leave schedule.

§ 825.118 What is a ‘‘health care pro-
vider’’? 

(a) The Act defines ‘‘health care pro-
vider’’ as: 

(1) A doctor of medicine or osteop-
athy who is authorized to practice 
medicine or surgery (as appropriate) by 
the State in which the doctor prac-
tices; or 

(2) Any other person determined by 
the Secretary to be capable of pro-
viding health care services. 

(b) Others ‘‘capable of providing 
health care services’’ include only: 

(1) Podiatrists, dentists, clinical psy-
chologists, optometrists, and chiro-
practors (limited to treatment con-
sisting of manual manipulation of the 
spine to correct a subluxation as dem-
onstrated by X-ray to exist) authorized 
to practice in the State and performing 
within the scope of their practice as de-
fined under State law; 

(2) Nurse practitioners, nurse-mid-
wives and clinical social workers who 
are authorized to practice under State 
law and who are performing within the 

scope of their practice as defined under 
State law; 

(3) Christian Science practitioners 
listed with the First Church of Christ, 
Scientist in Boston, Massachusetts. 
Where an employee or family member 
is receiving treatment from a Christian 
Science practitioner, an employee may 
not object to any requirement from an 
employer that the employee or family 
member submit to examination 
(though not treatment) to obtain a sec-
ond or third certification from a health 
care provider other than a Christian 
Science practitioner except as other-
wise provided under applicable State or 
local law or collective bargaining 
agreement. 

(4) Any health care provider from 
whom an employer or the employer’s 
group health plan’s benefits manager 
will accept certification of the exist-
ence of a serious health condition to 
substantiate a claim for benefits; and 

(5) A health care provider listed 
above who practices in a country other 
than the United States, who is author-
ized to practice in accordance with the 
law of that country, and who is per-
forming within the scope of his or her 
practice as defined under such law. 

(c) The phrase ‘‘authorized to prac-
tice in the State’’ as used in this sec-
tion means that the provider must be 
authorized to diagnose and treat phys-
ical or mental health conditions with-
out supervision by a doctor or other 
health care provider.

Subpart B—What Leave Is an Em-
ployee Entitled to Take Under 
the Family and Medical 
Leave Act?

§ 825.200 How much leave may an em-
ployee take? 

(a) An eligible employee’s FMLA 
leave entitlement is limited to a total 
of 12 workweeks of leave during any 12-
month period for any one, or more, of 
the following reasons: 

(1) The birth of the employee’s son or 
daughter, and to care for the newborn 
child; 

(2) The placement with the employee 
of a son or daughter for adoption or 
foster care, and to care for the newly 
placed child; 
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(3) To care for the employee’s spouse, 
son, daughter, or parent with a serious 
health condition; and, 

(4) Because of a serious health condi-
tion that makes the employee unable 
to perform one or more of the essential 
functions of his or her job. 

(b) An employer is permitted to 
choose any one of the following meth-
ods for determining the ‘‘12-month pe-
riod’’ in which the 12 weeks of leave en-
titlement occurs: 

(1) The calendar year; 
(2) Any fixed 12-month ‘‘leave year,’’ 

such as a fiscal year, a year required by 
State law, or a year starting on an em-
ployee’s ‘‘anniversary’’ date; 

(3) The 12-month period measured 
forward from the date any employee’s 
first FMLA leave begins; or, 

(4) A ‘‘rolling’’ 12-month period meas-
ured backward from the date an em-
ployee uses any FMLA leave (except 
that such measure may not extend 
back before August 5, 1993). 

(c) Under methods in paragraphs 
(b)(1) and (b)(2) of this section an em-
ployee would be entitled to up to 12 
weeks of FMLA leave at any time in 
the fixed 12-month period selected. An 
employee could, therefore, take 12 
weeks of leave at the end of the year 
and 12 weeks at the beginning of the 
following year. Under the method in 
paragraph (b)(3) of this section, an em-
ployee would be entitled to 12 weeks of 
leave during the year beginning on the 
first date FMLA leave is taken; the 
next 12-month period would begin the 
first time FMLA leave is taken after 
completion of any previous 12-month 
period. Under the method in paragraph 
(b)(4) of this section, the ‘‘rolling’’ 12-
month period, each time an employee 
takes FMLA leave the remaining leave 
entitlement would be any balance of 
the 12 weeks which has not been used 
during the immediately preceding 12 
months. For example, if an employee 
has taken eight weeks of leave during 
the past 12 months, an additional four 
weeks of leave could be taken. If an 
employee used four weeks beginning 
February 1, 1994, four weeks beginning 
June 1, 1994, and four weeks beginning 
December 1, 1994, the employee would 
not be entitled to any additional leave 
until February 1, 1995. However, begin-
ning on February 1, 1995, the employee 

would be entitled to four weeks of 
leave, on June 1 the employee would be 
entitled to an additional four weeks, 
etc. 

(d)(1) Employers will be allowed to 
choose any one of the alternatives in 
paragraph (b) of this section provided 
the alternative chosen is applied con-
sistently and uniformly to all employ-
ees. An employer wishing to change to 
another alternative is required to give 
at least 60 days notice to all employ-
ees, and the transition must take place 
in such a way that the employees re-
tain the full benefit of 12 weeks of 
leave under whichever method affords 
the greatest benefit to the employee. 
Under no circumstances may a new 
method be implemented in order to 
avoid the Act’s leave requirements. 

(2) An exception to this required uni-
formity would apply in the case of a 
multi-State employer who has eligible 
employees in a State which has a fam-
ily and medical leave statute. The 
State may require a single method of 
determining the period during which 
use of the leave entitlement is meas-
ured. This method may conflict with 
the method chosen by the employer to 
determine ‘‘any 12 months’’ for pur-
poses of the Federal statute. The em-
ployer may comply with the State pro-
vision for all employees employed 
within that State, and uniformly use 
another method provided by this regu-
lation for all other employees. 

(e) If an employer fails to select one 
of the options in paragraph (b) of this 
section for measuring the 12-month pe-
riod, the option that provides the most 
beneficial outcome for the employee 
will be used. The employer may subse-
quently select an option only by pro-
viding the 60-day notice to all employ-
ees of the option the employer intends 
to implement. During the running of 
the 60-day period any other employee 
who needs FMLA leave may use the op-
tion providing the most beneficial out-
come to that employee. At the conclu-
sion of the 60-day period the employer 
may implement the selected option. 

(f) For purposes of determining the 
amount of leave used by an employee, 
the fact that a holiday may occur with-
in the week taken as FMLA leave has 
no effect; the week is counted as a 
week of FMLA leave. However, if for 
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some reason the employer’s business 
activity has temporarily ceased and 
employees generally are not expected 
to report for work for one or more 
weeks (e.g., a school closing two weeks 
for the Christmas/New Year holiday or 
the summer vacation or an employer 
closing the plant for retooling or re-
pairs), the days the employer’s activi-
ties have ceased do not count against 
the employee’s FMLA leave entitle-
ment. Methods for determining an em-
ployee’s 12-week leave entitlement are 
also described in § 825.205.

§ 825.201 If leave is taken for the birth 
of a child, or for placement of a 
child for adoption or foster care, 
when must the leave be concluded? 

An employee’s entitlement to leave 
for a birth or placement for adoption or 
foster care expires at the end of the 12-
month period beginning on the date of 
the birth or placement, unless state 
law allows, or the employer permits, 
leave to be taken for a longer period. 
Any such FMLA leave must be con-
cluded within this one-year period. 
However, see § 825.701 regarding non-
FMLA leave which may be available 
under applicable State laws.

§ 825.202 How much leave may a hus-
band and wife take if they are em-
ployed by the same employer? 

(a) A husband and wife who are eligi-
ble for FMLA leave and are employed 
by the same covered employer may be 
limited to a combined total of 12 weeks 
of leave during any 12-month period if 
the leave is taken: 

(1) for birth of the employee’s son or 
daughter or to care for the child after 
birth; 

(2) for placement of a son or daughter 
with the employee for adoption or fos-
ter care, or to care for the child after 
placement; or 

(3) to care for the employee’s parent 
with a serious health condition. 

(b) This limitation on the total 
weeks of leave applies to leave taken 
for the reasons specified in paragraph 
(a) of this section as long as a husband 
and wife are employed by the ‘‘same 
employer.’’ It would apply, for exam-
ple, even though the spouses are em-
ployed at two different worksites of an 
employer located more than 75 miles 
from each other, or by two different op-

erating divisions of the same company. 
On the other hand, if one spouse is in-
eligible for FMLA leave, the other 
spouse would be entitled to a full 12 
weeks of FMLA leave. 

(c) Where the husband and wife both 
use a portion of the total 12-week 
FMLA leave entitlement for one of the 
purposes in paragraph (a) of this sec-
tion, the husband and wife would each 
be entitled to the difference between 
the amount he or she has taken indi-
vidually and 12 weeks for FMLA leave 
for a purpose other than those con-
tained in paragraph (a) of this section. 
For example, if each spouse took 6 
weeks of leave to care for a healthy, 
newborn child, each could use an addi-
tional 6 weeks due to his or her own se-
rious health condition or to care for a 
child with a serious health condition. 
Note, too, that many State pregnancy 
disability laws specify a period of dis-
ability either before or after the birth 
of a child; such periods would also be 
considered FMLA leave for a serious 
health condition of the mother, and 
would not be subject to the combined 
limit. 

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30, 
1995]

§ 825.203 Does FMLA leave have to be 
taken all at once, or can it be taken 
in parts? 

(a) FMLA leave may be taken 
‘‘intermittently or on a reduced leave 
schedule’’ under certain circumstances. 
Intermittent leave is FMLA leave 
taken in separate blocks of time due to 
a single qualifying reason. A reduced 
leave schedule is a leave schedule that 
reduces an employee’s usual number of 
working hours per workweek, or hours 
per workday. A reduced leave schedule 
is a change in the employee’s schedule 
for a period of time, normally from 
full-time to part-time. 

(b) When leave is taken after the 
birth or placement of a child for adop-
tion or foster care, an employee may 
take leave intermittently or on a re-
duced leave schedule only if the em-
ployer agrees. Such a schedule reduc-
tion might occur, for example, where 
an employee, with the employer’s 
agreement, works part-time after the 
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